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CHAPTER  NINE  -  ABORIGINAL  TITLE 


A)  INTRODUCTION 

This  chapter  provides  a  necessarily  brief  introduction  to  the  subject  of  aboriginal  title 
to  land.  You  have  done,  or  will  do,  the  general  subject  of  aboriginal  rights  in 
constitutional  law.  But  I  regard  aboriginal  title  as  also  part  of  the  Canadian  law  of 
property,  so  include  it  in  this  course  also.  Indeed  aboriginal  title  is  a  common  law 
concept,  not  a  constitutional  one,  in  its  origins.  Colder,  the  first  case  we  will  read  and 
which  in  the  modern  era  established  that  there  was  such  a  thing  as  aboriginal  title, 
predates  the  passage  of  section  35  of  the  Constitution  Act.  And,  as  that  case  explains, 
the  idea  that  the  common  law  recognises  an  aboriginal  title  is  a  very  old  one. 

Having  said  that,  since  1982  aboriginal  rights,  including  aboriginal  title,  have  been 
entrenched  in  section  35  of  the  Constitution.  As  a  result,  aboriginal  title  has  become 
a  constitutional  issue  as  well  as  a  matter  of  property  law.  The  leading  Supreme  Court 
of  Canada  case  on  aboriginal  title,  Delgamuukw,  brings  together  the  common  law  of 
aboriginal  title  and  the  constitution. 

Reference  has  been  made  above  to  both  aboriginal  title  and  aboriginal  rights.  The 
former  is  now  seen  as  one  form  of  aboriginal  right.  According  to  the  Supreme  Court 
of  Canada  in  R.  v.  Van  der  Feet,  it  represents  "the  way  in  which  the  common  law 
recognizes  aboriginal  land  rights".  The  court  also  stated:  "aboriginal  rights  and 
aboriginal  title  are  related  concepts;  aboriginal  title  is  a  sub-category  of  aboriginal 
rights  which  deals  solely  with  claims  of  rights  to  land."  In  this  definition,  therefore, 
"aboriginal  rights"  is  a  general  term,  and  "aboriginal  title"  is  a  specific  instance  of  an 
aboriginal  right.  However,  in  some  cases  "aboriginal  rights"  is,  confusingly,  also  a 
term  that  refers  to  specific  rights,  less  than  "title"  -  for  example,  a  right  to  hunt  or  to 
fish. 

We  will  read  only  three  cases  for  this  section  of  the  course:  Colder  (below),  Guerin,  and 
Delgamuukw.  The  latter  two  are  in  the  constitutional  law  casebook,  and  we  will  use 
that  text  for  them 
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CHAPTER  TEN 

INTRODUCTION  TO  LANDLORD  AND  TENANT  LAW: 

THE  NATURE  OF  THE  LEASEHOLD  RELATIONSHIP 

A)  INTRODUCTION 

The  principal  characteristic  of  the  landlord-tenant  relationship  at  common  law  is  that 
the  leasehold  interest  is  conceived  of  as  an  estate  in  lChd.  While  the  relationship  of 
landlord  and  tenant  is  created  by  contract,  the  relationship  itself  is  not  a  contractual 
but  a  property  relationship.  In  this  sense  it  is  the  same  as  the  relationship  between  a 
buyer  and  seller  of  land;  they  may  contract  to  buy  and  sell,  but  once  they  have  done 
so  they  are  not  in  a  continual  contractual  relationship  that  may  modified  by 
negotiation  or  even  breached.  The  buyer  has  an  estate  and  can  exclude  the  seller; 
dealings  between  the  two  are  at  an  end. 

So  too  in  the  classical  conception  of  the  leasehold  estate.  Once  the  tenant  has  the  lease 
he  or  she  has  an  estate  and  the  absolute  right  to  exclusive  possession  against  all  the 
world,  including  the  landlord,  for  so  long  as  the  term  of  the  lease  provides.  All  the 
landlord  has  is  the  reversion  -  the  right  to  retake  possession  and  full  rights  when  the 
tenant's  estate  is  at  an  end. 

The  landlord-tenant  relationship  is  thus  a  relationship  created  by  contract,  express  or 
implied,  in  which  a  person  with  an  interest  in  real  property  -  the  landlord  or  lessor  - 
grants  a  lesser  interest  in  that  property  to  the  tenant  or  lessee.  The  technical  term  for 
lease  is  demise,  and  the  leased  land  is  often  referred  to  as  the  "demised  premises".  The 
lesser  interest  demised  is  that  of  exclusive  possession  of  land  for  a  definite  or 
potentially  definite  period  of  time.  A  leasehold  estate  cannot  be  of  uncertain  duration. 

The  remainder  of  this  chapter  expands  on  the  point  that  a  lease  confers  an  estate  in 
land,  not  merely  certain  contractual  rights  and  obligations,  by  examining  the 
distinction  between  leases  and  licences,  the  doctrine  of  the  independence  of  covenants, 
and  the  legal  consequences  that  flow  from  physical  abandonment  of  the  demised 
premises  by  the  tenant. 
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CHAPTER  ELEVEN 

LANDLORD  AND  TENANT  OBLIGATIONS  AND  REMEDIES 


A)  INTRODUCTION 

The  rights  and  obligations  of  landlords  and  tenants  are  of  three  types:  those  implied 
by  the  common  law,  those  that  can  be  negotiated  between  the  parties  (express 
covenants,  terms  inserted  into  a  lease),  and  those  imposed  by  statute.  This  chapter 
deals  variously,  although  incompletely,  with  all  three  categories. 

Section  (b)  below  deals  with  the  first  category  -  obligations  imposed  by  the  common 
law.  All  of  this  material  concerns  obligations  on  landlords.  These  "implied 
obligations"  arise  from  the  fact  of  the  relationship  itself,  not  from  any  agreement 
between  the  parties.  There  are  two  principal  implied  obligations  on  the  landlord  - 
the  covenant  for  quiet  enjoyment  and  the  covenant  for  non-derogation  from  grant. 

Section  (c)  examines  express  covenants  of  fitness  for  use,  stressing  that  they  are 
independent  unless  made  a  condition. 

Section  (d)  examine  she  various  remedies  available  to  landlords  if  the  tenant  does 
not  perform  his  or  her  primary  obligation  -  to  pay  rent.  Here  we  will  see  that  there 
is  a  regime  of  creditors'  (landlords')  rights  unique  to  this  era  of  the  law,  including 
the  self-help  remedy  of  seizing  the  property  of  the  tenant  to  make  good  the 
deficiency.  We  will  also  see  here  some  statutory  gloss  placed  on  the  common  law, 
with  regard  to  both  the  obligation  to  pay  rent  and  the  right  to  take  distress. 

Section  (e)  looks  at  the  unique  provisions  in  the  law  of  landlord  and  tenant  which 
allow  a  tenant  to  avoid  one  consequence  -  eviction  -  of  failure  to  pay  rent. 

The  final  section  revisits  issues  concerning  abandonment  raised  in  chapter  10, 
especially  the  question  of  a  duty  on  the  landlord  to  mitigate. 
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CHAPTER  TWELVE  -  RESIDENTIAL  TENANCIES 
A)  INTRODUCTION 

Since  c.  1970  all  Canadian  jurisdictions  have  enacted  separate  statutory  regimes  for 
residential,  as  opposed  to  commercial,  tenancies.  These  regimes  vary  from  province 
to  province.  That  of  Ontario  is  now  to  be  found  in  the  Residential  Tenancies  Act ,  S.O. 
2006,  c.  17,  substantial  portions  of  which  are  reproduced  at  the  end  of  this  chapter, 
from  p.  503.  This  Act  was  passed  in  2006  and  was  proclaimed  in  force  on  January 
31,  2007. 

The  Residential  Tenancies  Act  is  the  second  major  reform  of  the  Ontario  law  in  the 
last  decade.  From  1998  until  2007  the  relevant  statute  was  the  Tenant  Protection  Act , 
S.O.  1997,  c.  24,  introduced  by  the  conservative  government  headed  by  Mike  Harris. 
As  noted  in  chapter  11,  the  Tenant  Protection  Act  repealed  the  previous  statute.  Part 
IV  of  the  Landlord  and  Tenant  Act,  which  dated  from  1970.  When  Part  IV  was  added 
to  the  Landlord  and  Tenant  Act  in  Ontario  it  brought  about  major  changes  to  the 
common  law.  In  doing  so  it  incorporated  many  of  the  recommendations  of  the 
Ontario  Law  Reform  Commission's  Interim  Report  on  Landlord  and  Tenant  Law 
Applicable  to  Residential  Tenancies  (1968).  Security  of  tenure,  perhaps  the  largest 
change  to  the  common  law,  was  introduced  in  1975  and  has  been  continued  in  all 
subsequent  legislation. 

Before  the  introduction  of  the  Tenant  Protection  Act  there  was  also  separate 
legislation  dealing  with  rent  review.  Rent  review  was  maintained  by  the  Harris 
government  in  the  Tenant  Protection  Act,  but  for  sitting  tenants  only.  New  tenants 
were  no  longer  protected.  In  other  words,  the  system  was  changed  from  one  in 
which  the  rent  for  the  premises  was  controlled,  to  one  in  which  the  rent  for  a  tenant 
is  controlled  so  long  as  he  or  she  resides  in  the  premises.  This  system  is  sometimes 
known  as  "vacancy  decontrol"  -  on  a  vacancy  the  rent  is  'decontrolled'.  The  same 
system  was  maintained  by  the  current  Liberal  government  and  is  in  place  today. 
As  s.  113  of  the  Residential  Tenancies  Act,  reproduced  below,  states:  "the  lawful  rent 
for  the  first  rental  period  for  a  new  tenant  under  a  new  tenancy  agreement  is  the 
rent  first  charged  to  the  tenant." 

Residential  tenancies  law  can  obviously  be  set  against  the  general  background  of 
some  of  the  themes  of  this  course  -  particularly  the  ideas  that  property  is  a  bundle 
of  rights  and  that  the  content  of  property  regimes  and  the  arguments  supporting 


